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Dear Sir: 

In response to the Notice of Abandonment mailed April 14, 2003, Applicants hereby 
request the withdrawal of the holding of abandonment on the above-identified application 
pursuant to 37 CFR § 1.181(a) andMPEP § 711.03(c). 

The Examiner has held that the present application has become abandoned because 
a response to the Office Action mailed on April 20, 2002 was not received. Applicants 
respectfully disagree because a response to the Office Action was timely filed and received 
by the Patent Office. 
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Contrary to the Examiner's statements, Applicants did not file a Notice of Appeal 
on April 31, 2002. 1 Instead, Applicants mailed a Notice of Appeal on July 23, 2002, a copy 
of which Applicants attach hereto as Exhibit A. Under 37 CFR § 1.8(a)(1), correspondence 
required to be filed in the PTO within a set period of time is considered timely filed if (a) 
the correspondence is mailed as first class mail prior to expiration of the set period for 
response and (b) the correspondence includes a signed certificate stating the date of deposit. 
The Notice of Appeal was mailed as first class mail on July 23, 2002, i.e., less than three 
months after the mailing date of the Office Action. This was well before the expiration of 
the six month period set for filing a response. Second, Applicants' attorney signed a 
certificate stating the date of deposit, i.e., July 23, 2002. Accordingly, the requirements of § 
1 .8(a)(1) have been met. Therefore, the Notice of Appeal must be considered timely even if 
the Notice of Appeal was received by the PTO after the set response period had expired. 
See MPEP § 5 12, at 500-42 (July 1998 ed.) 

Nevertheless, the PTO received the Notice of Appeal well within the six month 
response period. Applicants have attached as Exhibit B a copy of the return postcard mailed 
with the Notice of Appeal. Under MPEP § 503, a "postcard receipt which itemizes and 
properly identifies the papers which are being filed serves as prima facie evidence of receipt 
in the PTO of all the items listed thereon on the date stamped thereon by the PTO." In the 
present case, the postcard receipt itemizes the Notice of Appeal discussed above. 
Accordingly, the postcard constitutes prima facie evidence that the PTO received the Notice 


1 Applicants have not filed any papers on April 31, 2002. Applicants request a 
confirmation that the Examiner's statement that "a Notice of Appeal was filed 4/31/02" is 
incorrect, or that the Examiner provide Applicants with a copy of such paper. 
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of Appeal on July 30, 2002, the dated stamped thereon by the PTO. This is well within the 
six month period for filing a response. 

Furthermore, the Examiner states that "no Appeal Brief has been filed within the 
prescribed time frame." This is incorrect. Under 37 CFR § 1.192(a), the appellant must file 
an appeal brief in triplicate "within two months from the date of the notice of appeal" 
Because Applicants filed the Notice of Appeal on July 23, 2002, the two-month deadline is 
September 23,2002. 

In the present case, Applicants timely mailed an Appeal Brief on September 23, 
2002, a copy of which Applicants attach hereto as Exhibit C. Under 37 CFR § 1.8(a)(1), 
correspondence required to be filed in the PTO within a set period of time is considered 
timely filed if (a) the correspondence is mailed as first class mail prior to expiration of the 
set period for response and (b) the correspondence includes a signed certificate stating the 
date of deposit. The Appeal Brief was mailed as first class mail on September 23, 2002. 
This was within the two-month period set for filing a response. Second, Applicants' 
attorney signed a certificate stating the date of deposit, i.e., September 23, 2002. 
Accordingly, the requirements of § 1.8(a)(1) have been met. Therefore, the Appeal Brief 
must be considered timely even if the Appeal Brief was received by the PTO after the set 
response period had expired. See MPEP § 5 12, at 500-42 (July 1998 ed.) 

Furthermore, the PTO did receive the Appeal Brief. Applicants have attached as 
Exhibit D a copy of the return postcard mailed with the Appeal Brief. Under MPEP § 503, 
a "postcard receipt which itemizes and properly identifies the papers which are being filed 
serves as prima facie evidence of receipt in the PTO of all the items listed thereon on the 
date stamped thereon by the PTO." In the present case, the postcard receipt itemizes the 
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Appeal Brief in triplicate discussed above. Accordingly, the postcard constitutes prima 
facie evidence that the PTO received the Appeal Brief in triplicate on September 25, 2002, 
the dated stamped thereon by the PTO. 

Because the Appeal Brief was timely filed and received by the PTO, the holding of 
abandonment should be withdrawn. 

No fee is due under the present petition. See MPEP § 71 1.03(c)(1) ("a petition 
under 37 CFR 1.181(a) requesting withdrawal of the holding of abandonment . . . does not 
require a fee."). Nevertheless, the Commissioner is hereby authorized to charge payment 
of any fees due in processing this petition, or credit any overpayment to Deposit Account 
No. 02-2548. 

Respectfully submitted, 


(Man Ayala 

PTO Reg. No. 38,373 

Attorney for Applicants 

Adan Ayala -TW-199 

The Black & Decker Corporation 

701 East Joppa Road 

Towson, Maryland 21286 

(410)716-2368 


